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Children and Young People’s Personal Budgets: 
Responsibilities of Parents/Carers
1. What are Personal Budgets, commonly referred to as direct payments?

'A personal budget is an amount of money identified by the local authority to deliver all or some of the provision set out in an Education, Health and Care plan. By having a say in the way this budget is used, a parent or young person can control elements of their support' – Children and Families Act 2014.
Further details about eligibility for personal budget, and what they can be used for can be found in Wiltshire Council’s Children and Young People’s Personal Budgets: Policy & Guidance (this document can be found on the Wiltshire Local Offer website www.wiltshire.gov.uk/local-offer or by contacting your SEND Lead Worker).
2. Responsibilities of the Parent/Carer
Parents/carers have a choice on whether to employ a person directly or whether to pay for the services via an agency (or sometimes an arrangement may be made directly with a school).   

Provision via a personal budget can be secured 
· As a direct payment; the funding coming direct to the family who will manage it to deliver support as set out in the Education, Health and Care plan;
· An arrangement where the local authority, school or college holds and manages the budget to secure the support specified in an Education, Health and Care plan for the family (also known as an individual service fund or ‘notional budget’);
· A third party arrangement where funds are held and managed by an individual or organisation on behalf of the child’s parent and/or the young person;
· Or with agreement as a mix of the three options above.

Parents/carers cannot use all the funding available and top-up with their own money enabling a young person to attend a private/independent college or school.

3. Who is the employer?

If parents/carers pay the carer, teaching assistant, midday supervisory assistant, teacher, etc directly, then they are classed as the employer. It does not matter where the funding comes from.  
If parents/carers get direct payments and recruit a self-employed care worker or secure a contract with an agency to provide the services required, they won’t have the responsibility of being an employer.
Employers cannot ask their employees to become self-employed to be paid using funds via direct payments.  
3.1 What responsibilities will parents/carers have as the ‘employer’?

Responsibilities include but are not limited to the following:

· Parents/carers must meet the employee’s rights and deduct the right tax
· Ensuring a risk assessment/Health & Safety assessment are carried out 

· Ensuring all employee statutory rights are considered and catered for, including and deducting the right tax, calculating holiday entitlement and redundancy 

· Ensuring employer’s liability insurance is in place 
· Keeping a range of employment records, for example: hours worked, holiday, sickness and retaining payroll information for 3 years 

· Issuing a statement of employment to the employee (e.g. personal assistant, tutor)
· Registering as an employer with HMRC for tax purposes, and making employer’s national insurance contributions, if applicable 

·  Budgeting the direct payment to ensure that National minimum wage is met but also that holiday cover is factored in and allowing a contingency to build to cover redundancy, etc 

·  Addressing any disciplinary issues 

· Opening a direct payment separate account and sending returns with copy statements to Wiltshire Council 

· Ensuring all new developments which affect employers are acted upon. 

· Ensuring that correct payroll information is provided to avoid HMRC penalties 

· Monitoring whether your employee is eligible for a workplace pension and ensuring when notified that you register with the pension regulator for pension auto-enrolment 

· Monitoring bank statements and addressing any overspend issues on the account.
3.2 What are employees’ rights?
Anyone employed by parents/carers must:

· have an employment contract 

· be given payslips 

· not work more than the maximum hours allowed per week 

· be paid at least the National Minimum Wage 

They are also entitled to employment-related benefits, if they meet the eligibility requirements. These include:

· Statutory Maternity Pay 

· Statutory Sick Pay 

· paid holiday 

· redundancy pay 

The employer must:

· check if the person can work in the UK 

· have employer’s liability insurance 

· register as an employer and set up and run payroll, or pay someone else to do it on their behalf (even if they pay the employee in cash) 
The employer is responsible for:

· deducting and paying the employee’s Income Tax and National Insurance contributions 

· paying statutory benefits, eg maternity pay and sick pay 
There are also rules around:

· paying for mileage if the employee uses their own car for work 

· providing the employee with their own car (including tax and insurance) 

· If the person will be working in regulated activity in a school, you must recruit them following safer recruitment guidelilnes.
Further information about employing staff go to https://www.gov.uk/employing-staff
3.3 Safeguarding and Employment 

As a prospective employer parents/carers will need to follow best practice in relation to safeguarding, vetting and barring including satisfying themselves of a person’s identity, their qualifications and professional registration if appropriate and taking up references.  

Parents/carers who are employers will need to carry out a DBS for all staff who undertake regulated activity as part of their role.  Wiltshire Council is an umbrella organisation and will provide the facility for parents/carers to undertake an online DBS incorporating appropriate barred list check; the fee for an Enhanced DBS check is currently £44.00.
Where services are secured from an agency, parents/carers must obtain written notification from any agency, or third- party organisation they use that the organisation has carried out the checks (in respect of the enhanced Disclosure and Barring Service (DBS) certificate that written notification has been received that confirms the certificate has been obtained by either the employment business or another such business). Where the position requires a barred list check this must be obtained, by the agency or third-party prior to appointing that individual. 
Wiltshire Council will require confirmation that the appropriate DBS checks have been done prior to the release of personal budget funds.
See Appendix 1 at the end of this document for ‘Safer recruitment: good practice guidelines’. Further information is available in the statutory guidance Keeping Children Safe in Education https://www.gov.uk/government/publications/keeping-children-safe-in-education--2.
4. Responsibilities of the Local Authority

4.1 Discuss personal budgets with parents/carers 

Give parents/carers the opportunity to discuss personal budgets and have their questions answered. 

Parents/carers should be given an ‘indicative allocation’ of funding which they could request as a personal budget should they choose. Not all services can be delivered via a personal budget; more information about this can be found in Wiltshire Council’s Children and Young People’s Personal Budgets: Policy & Guidance (this document can be found on the Wiltshire Local Offer website www.wiltshire.gov.uk/local-offer or by contacting your SEND Lead Worker). 

An indicative allocation is not a final figure but a rough estimate of funding, i.e. it is information the family / young person can use to make an ‘informed decision’ about whether they wish to request a personal budget and/or how they might use a personal budget alongside the other provision available. 

The Local Authority will ensure that there is a process to record how a young person or parents/carer uses a personal budget and/or direct payment. This will be set out in the Education, Health and Care Plan and will include payment process, how the personal budget funded support contributes to the agreed outcomes and how any risk is to be managed. 

The Local Authority will give families clear guidance about what needs to be in place before a plan can be agreed and what needs to be in place before a personal budget / direct payment is released. 
Ultimately, the local authority retains responsibility for ensuring the special educational provision specified in the Education, Health and Care plan is secured even where this is through a personal budget or direct payment.
4.2 Seeking agreement of the school or college

Where parents/carers or young people are seeking to use a direct payment to secure provision on a school or college premises, local authorities must secure the agreement of the school or college. They should usually do this when they consult the school or college about naming it on the child or young person’s Education, Health and Care plan, and should work with them to address any concerns that they may have. As part of this process, schools and colleges are likely to need assurance that any person employed by the parent or young person will conform to the policies and procedures of that institution. Where agreement cannot be reached, the local authority cannot go ahead with the direct payment.
4.3 Finalising the agreed personal budget within the Education, Health and Care plan
The Education, Health and Care plan should clearly indicate the responsibilities of all parties. The plan should provide a detailed explanation of how a personal budget will be used to deliver agreed provision, the needs and outcomes it will meet, and will explain how the money will be used, spent and managed including arrangements in relation to any direct payments 
4.4 Monitor and review arrangements  

Review arrangements regularly and if the child’s needs are not being met through the services paid for by direct payments to initiate a review of the Education, Health and Care plan.
5. Responsibilities of the school the child attends

5.1 Schools should work with parents/carers and Local Authority

Schools will work with both the Local Authority and Parents/carers on the content of the EDUCATION, HEALTH AND CAREplan and contribute to address any concerns they have.

Provide written feedback to the LA, if agreement cannot be reached to secure provision of the school. 
It is clearly set out in the SEND code of practice: 0 to 25 years that a school will retain responsibility for permitting people to come on site, i.e. the school must agree to let personal assistants/tutors etc entry on site and in so doing have a clear agreement about accountability whilst they are on site.
5.2 Safeguarding and Employment 

Schools must satisfy the statutory conditions If the school is not the employer, it must obtain written notification from the parents/carers (if they are the employers) or from any agency, or third- party organisation used via the direct payments, that the employer has carried out the checks (in respect of the enhanced Disclosure and Barring Service (DBS) certificate, that 
· written notification has been received that confirms the certificate has been obtained by either the employment business or another such business), on an individual who will be working at the school or college that the school or college would otherwise perform;

· where the position requires a barred list check this must be obtained, by the agency or third-party prior to using that individual to work with the child. 
5.3 Insurance 

Notify parents/carers who are responsible for Liability Insurance and check that ‘employer’ has adequate cover. 

5.4 Induction 

Provide induction and give details of policies and procedures to person working with child. 
Appendix 1
Safer Recruitment: Good Practice Guidelines 

When recruiting a person to work with your child the following advice may be helpful in ensuring that the employee will fulfil their duties to promote and safeguard the welfare of any children or young people they come into contact with or are responsible for.
Job description, advert, application form or CV, references, qualifications, identity, right to work in the UK

· Any job description or advert should make reference to the responsibility for safeguarding and promoting the welfare of children
· The job description should state that an enhanced DBS check will be required
· Application forms or CVs should be checked for discrepancies and anomalies, particularly any unexplained gaps in an applicant’s history
· A face-to-face interview that explores the candidate’s suitability to work with children or young people as well as his or her suitability for the post; this should include verification that the applicant has the health and physical capacity for the job
· Relevant certificates/qualifications should be seen and checked by the employer 
· References should be taken up to check the applicant’s previous employment history; for the preferred applicant references should be followed up by a telephone conversation to verify the content of the reference and to resolve any discrepancies or anomalies
· The successful candidate’s identity should be verified by checking personal documents e.g. either a current driving licence or passport including a photograph, or a full birth certificate, plus a document such as a utility bill or financial statement that shows the candidate’s current name and address, and where appropriate change of name documentation
· Candidates who are British or EEU citizen will normally always have the automatic right to work in the UK, however someone applying from outside of the EEU does not have this right and will need a work permit.
DBS checks
· An enhanced DBS check will be required; Wiltshire Council is an umbrella organisation and will provide the facility for parents/carers to undertake an online DBS incorporating appropriate barred list check
· It is important not to rely solely on a DBS check; these checks are an important part of safeguarding but they will only pick up those who have been convicted, or have come to the attention of the police, or who have been listed. There are individuals who are unsuited to working with children but who do not have any previous convictions, and who will not appear on any barred lists. Hence the other ‘safer recruitment checks’ listed above are an important part of the employment process.
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